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JOHN

F.

MURPHY*

I am pleased to write this introduction to the

VILLANOVA

symposium on "Reclamation of Cultural Property on the International Front: Is Home
Where the Art Is?" It was also a pleasure to serve as moderator for
SPORTS AND ENTERTAINMENT LAW JOURNAL'S

this distinguished panel. The editors of the JOURNAL have chosen

participants in this symposium who address the problem of the
theft of a country's cultural property from both a macro and micro
perspective.
Marilyn Phelan, Robert H. Bean Professor of Law at the Texas
Tech University School of Law, provides the macro perspective
through a scholarly discussion of the international treaties and conventions that call for cooperation between states parties to preserve
and protect the world's cultural treasures.' In particular, she highlights the Unidroit Convention on the International Return of Stolen or Illegally Exported cultural objects, concluded in 1995, and
suggests that "all nations" should become parties to it. At the same
time, she notes the difficulties nations of the world had in reaching
agreement on how to combat theft in cultural property. These difficulties include, among others, differences over how "cultural
property" should be defined, disagreements regarding whether especially significant cultural property should remain in countries capable of providing them protection rather than be returned to
countries where, arguably, such protection would be problematic
(the Elgin Marbles problem), and incompatibility between national
law and provisions of the applicable treaties and conventions. A
major advantage of the Unidroit Convention, in Professor Phelan's
* John F. Murphy is a professor at the Villanova University School of Law.
1. See infra page 31 for Marilyn Phelan's article, The Unidroit Convention on
Stolen or Illegally Exported CulturalObjects confirms a Separate Property Statusfor Cultural

Treasures.
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view, is that it would confirm, for states parties, a separate property
status for cultural treasures under national law. At this writing, it is
unclear whether the United States will become a party to the
Unidroit Convention.
By contrast, James Nafziger, Thomas B. Stoel Professor of Law,
Williamette University College of Law, focuses much of his attention on the pivotal role of the United States Customs Service, a relatively obscure governmental agency, in preventing trafficking in
illicit antiquities. 2 In his article, he describes, inter alia, the authority of the Customs Service under applicable legislation to seize, forfeit and return stolen property to its country of origin, and
cooperative efforts between the Customs Service and other law enforcement agencies of the federal government, such as the Federal
Bureau of Investigation and the Drug Enforcement Administration,
in intercepting cultural contraband. In addition, he discusses cooperative efforts between the U.S. Customs Service and the Customs
Services of other countries, often under bilateral or multilateral international agreements. He pays particular attention to the Cultural Property Implementation Act, which implements the
Convention on Cultural Property, and to recent Customs Service
activity under that legislation. He notes the limited current activity
under the Act, but finds the trend encouraging and suggests the
"hunt for cultural contraband is becoming better organized."
Lawrence Kaye, a distinguished practitioner, recounts "war stories and morality tales" arising out of his extensive experience in
litigating cases involving the repatriation of cultural property. 3 Mr.
Kaye's article discusses the practical dimensions of such litigation,
including, among other things, how "the complexities of the statute
of limitations can impede the return of cultural property" and difficulties in proving that the objects in question came from the country claiming them or that the foreign sovereign owns or otherwise
has a right to possession of the objects it is seeking. He suggests
that the success achieved by foreign claimants in cultural property
cases in the United States, "has had a deterrent effect on the illicit
trade in cultural property," but concludes that this is "by no means
sufficient to diminish the flow of illicit trade and stolen art which
gives rise to these cases." In contrast, moreover, Mr. Kaye notes that
the legal situation in other countries, especially in member states of
2. See infra page 19 for James Nafziger's article, Seizure and Forfeiture of Cultural Property By the United States.
3. See infra page 5 for Lawrence Kaye's article, The Recovery of Stolen Cultural
Property:A Practitioner'sView - War Stories and Morality Tales.
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the European Union, is "far less favorable to sovereign claimants
and other victims of cultural property theft," noting that other
countries often favor the bona fide purchaser over the victim of the
theft. He concludes that, "regardless of its faults," the Unidroit
Convention, if widely ratified, "may yet provide the best opportunity
for improved international cooperation in an effort to decrease the
flow of stolen cultural property."
Lastly, Linda Pinkerton, a former Secretary and General Counsel of theJ. Paul Getty Trust in Los Angeles, California, sharply criticizes the acquisition policies and practices of U.S. museums. 4 She
suggests a much more proactive approach on their part. In her
view, failure of U.S. museums to adopt such an approach would
undermine the effectiveness of the Unidroit Convention when the
United States eventually becomes a party.
In short, the articles in this symposium approach the problem
of theft of cultural property from a variety of perspectives. Viewed
as a whole, they present a multidimensional approach to possible
resolution or at least mitigation of the problem.
4. See infra page 59 for Linda Pinkerton's article, Museums Can Do Better: Acquisitions Policies Concerning Stolen and Illegally Exported Art.
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